FISC Title | Opinion and Order Authorized for Public Release by ODNI

Authorized for Public Release on: July 11, 2025 FISC Title | Opinion and Order



FISC Title | Opinion and Order Authorized for Public Release by ODNI

Authorized for Public Release on: July 11, 2025 FISC Title | Opinion and Order



FISC Title | Opinion and Order Authorized for Public Release by ODNI

Authorized for Public Release on: July 11, 2025 FISC Title | Opinion and Order



FISC Title | Opinion and Order Authorized for Public Release by ODNI

Authorized for Public Release on: July 11, 2025 FISC Title | Opinion and Order



FISC Title | Opinion and Order Authorized for Public Release by ODNI

Authorized for Public Release on: July 11, 2025 FISC Title | Opinion and Order



FISC Title | Opinion and Order Authorized for Public Release by ODNI

Authorized for Public Release on: July 11, 2025 FISC Title | Opinion and Order



FISC Title | Opinion and Order Authorized for Public Release by ODNI

Authorized for Public Release on: July 11, 2025 FISC Title | Opinion and Order



FISC Title | Opinion and Order Authorized for Public Release by ODNI

=TOr SECRET S IORCONNOTORNTIS ™

In the govemment’s view, the Court need not be so definitive on the issue; rather, if an
application presents “legal uncertainties™ about the applicability of the Fourth Amendment, Gov’t
Resp. at 6, or “uncertainty . . . ag to whether the facts of the case demonstrate there is a r¢asonable
expectation of privacy,” the Court should entertain it. Technique Descripticn at 36. The
government argues that, in close cases, its personnel should be able to apply for an electronic
surveillance order, rather than having “to assume the risk of being wrong about whether a
constitutionally protected expectation of privacy exists.” Id. (internal quotation marks omitted).

The text of the statute provides guidance: because the FISC has “jurisdiction to hear
applications for and grant orders approving electronic surveillance,” § 1803(a)(1), the question is
whether the application seeks approval of electronic surveillance. If an application properly
describes the surveillance for which approval is sought, applying the definition of “electronic
surveillance” to that description should be sufficient to determine whether the FISC has

“jurisdiction to hear” the application under § 1803(a)(1).®

In this case, the Application requests authorization to conduc—

I v hcrcver “there are reasonable grounds to believe _

Y (<. at

# Some applications have omitted or inaccurately stated information possessed by the FBI that was
material to whether the collection for which approval was sought was electronic surveillance or
physical search as defined by the statute. (Title III of FISA, codified at 50 U.S.C. §§ 1821-1829,
concerns physical searches, and “physical search” is defined at § 1821(5)). In response to such
cases, the FISC issued a standing order in November 2021 to ensure that “each application . . .
contains information necessary to evaluate whether the approvals requested are within the Court’s
authority under Titles I and III of FISA.” In re Elecironic Surveillance and Physical Search
Applications Submitred to the FISC, Docket No. IS tanding Order at 9 (F1sC D
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circumstances because it intrudes into, and obtains information from within, residences and other
sensitive areas by means not generally available to the public. Accordingly, the Court finds that
the Application in this case is one “for ... electronic surveillance™ as that term is defined in
8§ 1801(f), such that the Court has *“jurisdiction to hear” it under § 1803(a)(1), without addressing

the Amicus’s arguments that Fourth Amendment circumstances are presented for other reasons.

Probable Cause Findings Required by 50 US.C. § 1805(a)(2)

In order to grant an electronic surveillance application under Title 1 of FISA, the Court
must make two probable cause findings “on the basis of the facts submitted by the applicant.” 50
U.S8.C. § 1805(a)(2). First, the Court must find probable cause to believe that “the target of the

electronic surveillance is a foreign power or an agent of a foreign power.” § 1805(&)(2)(A).-

s the target of the proposed electronic surveillance and pleads [lillas

an agent of a foreign power as defined at 50 U.S.C. § 1801(b)(1)(A), i.e., a non-United States

person who “acts in the United States as an officer or employee of a foreign power . . . irrespective

of whether the person is inside the United Statcs.’_

information from the recipient without triggering Fourth Amendment protections.” Carpenter v.
United Stares, 585 U.S. 296, 308 (2018) (internal quotation marks omitted). In Carpenter, the
Court declined to apply this principle to CSLI records in the possession of cell service providers,
due to the privacy concerns presented by *a detailed chronicle of a person’s physical presence
compiled” from such records and the Court’s conclusion that a cell phone user’s exposure of
location information to such a provider is not meaningfully voluntary. Id. at 313-15.
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a foreign power as defined at 50 U.S.C. § 1801(a)(1). The probable-cause finding required by
§ 1805(a)(2)(A) is well-supported.

Second, the Court must find probable cause to believe that “each of the facilities or places
at which the electronic surveillance is directed is being used, or is about to be used, by a foreign
power or an agent of a foreign power.” § 1805(a)(2){B) (emphasis added). For the reasons
explained below, the facts submitted do not support this finding.

Interpretation of § 1805(aj(2)(B)

The Application proffers facts

which the government submits are the only facilities at which this electronic surveillance is

directed. See Application at 7-12. As described above, |||} <xpectcd to acquire

I (-<rc0rc presents the issue whether [
Bl czcitisies [ < bt § 1805(a)(2)(B) requires probable

cause findings for them as well.
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U.S.C. § 1805(a)(2)(B). Because denial is required for this reason, this Opinion does not reach

other issues briefed. See Amicus Br. at 31-39; Gov’t Resp. at 20-37.

ANTHON J RENGA
"Judge, Unij tates Foreign
" Intelligenfe Surveillance Court

ENTERED this__ 9 &tﬂ day of January, 2025.
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